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Local Police May not Detain or Arrest People

Based Solely on Civil Immigration Violations, Court of Appeals Rules
Frederick County sheriffs violated an immigrant's Fourth Amendment rights, subjecting the County to civil damages, by detaining and arresting her solely on the basis of an outstanding deportation warrant, the Fourth Circuit Court of Appeals has ruled.   Santos v. Frederick County Board of Commissioners, __ F.3d __, No. 12-1980, 2013 U.S. App. Lexis 16335 (4th Cir. Aug. 7, 2013).  The plaintiff in this section 1983 damages action was detained and then arrested after sheriffs learned that there was a warrant for her deportation.  

The Court of Appeals reversed the holding of the U.S. District Court in Baltimore (Legg, J.), that even after the Supreme Court's decision in Arizona v. United States, 132 S.Ct. 2492 (2012), the officers were entitled to qualified immunity for their conduct. 

Although the Frederick County Sheriff's Office had reached an agreement with ICE under 8 U.S.C. 1357(g) ["287(g) agreement"], authorizing certain deputies to assist ICE in immigration enforcement efforts, neither of the officers who arrested plaintiff Roxana Orellana Santos was trained or authorized to participate in immigration enforcement, the court said.  

Santos, a native of El Salvador, had been sitting outside her place of employment, eating a sandwich, when the officers approached her and asked for identification.  She showed them her Salvadoran national identification card and they relayed the information to radio dispatch, which replied that there was an active, outstanding warrant for her "immediate deportation."  The officers then arrested her and transported her to a Maryland detention center.  ICE requested that the detention center hold her, but this was forty five minutes after her arrest.  
The Fourth Circuit distinguished a case where it had upheld an arrest at ICE's express direction.   The Supreme Court's Arizona case made clear that under 287(g) agreements, local law enforcement officers cannot arrests non-citizens for civil immigration violations absent, at a minimum, direction or authorization by federal officials. 

Even though the Fourth Circuit based its decision on the fact that the deportation warrant in Santos' case was civil, it noted that the Supreme Court has not resolved whether local police may detain or arrest an individual for suspected criminal immigration violations.
The court also noted that, as a general rule, it is not a crime for an undocumented person to be present in the U.S.  Further, the court said, the Equal Protection Clause may be violated by the police selecting persons for "consensual" interviews, such as occurred here, based solely on race. 
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