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Maryland Second-Degree Assault is Categorically (i.e., Never) an Aggravated Felony

A Maryland second-degree assault conviction no longer will be considered an aggravated felony crime of violence, no matter the sentence imposed or the facts of the case.  The Fourth Circuit Court of Appeals, which controls immigration cases from Maryland and Virginia, issued a decision on October 1, 2013, holding that a conviction under the Maryland second-degree assault statute, CR 3-203(a), is categorically (i.e., never) a “crime of violence” and thus never an aggravated felony, because a person can be convicted under the statute for “any unlawful touching, whether violent or nonviolent and no matter how slight.”  U.S. v. Royal, __ F.3d __, No. 10-5296 (Oct. 1, 2013), slip op at 18-19. 

Although the case arose in the criminal sentencing context, the same analysis should apply in the immigration context.  See Karimi v. Holder, 715 F.3d 568 (4th Cir. 2013) [cited in Royal]; Prudencio v. Holder, 669 F.3d 472 (4th Cir. 2012). 

What does this decision mean for non-citizens accused / convicted of Maryland second-degree assault?

Until now, non-citizens convicted of second-degree assault who were sentenced to one year or more, including suspended or back-up time, were considered to have been convicted of the “crime of violence” aggravated felony in immigration court.  8 U.S.C. 1101(a)(43)(F).  An “aggravated felony” conviction makes non-citizens subject to mandatory deportation and mandatory ICE detention.  They are ineligible to apply for most defenses to deportation and are permanently barred from U.S. citizenship.  

· Now, a Maryland second-degree assault conviction is categorically not a crime of violence, therefore, not an aggravated felony for immigration purposes.  

· Thus, no matter the sentence imposed – whether more than 364 days or not – no matter the facts of the case, no matter the plea colloquy or the proffer, a conviction for Maryland second-degree assault is not an aggravated felony for immigration purposes.  

· A conviction under CR 3-203(a) also cannot be the basis of the domestic violence ground of deportability, 8 U.S.C. 1227(a)(2)(E), no matter the relationship between the parties. 

· Maryland second-degree assault also should not be considered a crime involving moral turpitude, one of the other main bases for deportation.  Thus, for most but not all people (see below), a second-degree assault conviction should not make the person deportable.

· Exceptions:  people who have Temporary Protected Status (TPS) or Deferred Action for Childhood Arrivals (DACA) may become ineligible with a second-degree assault conviction.

Caveat:  There still are many convictions that may be aggravated felonies:  364-day sentences still required to avoid aggravated felony for first-degree assault; resisting arrest; malicious destruction; burglary; theft, and others.  Others convictions can be aggravated felonies regardless of the sentence imposed:  drug trafficking, sexual abuse of a minor, firearms trafficking, etc.   
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