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 Resisting Arrest:  Categorically a Crime of Violence, Fourth Circuit Holds
(Thus, Resisting Arrest Will be an Aggravated Felony if Imposed Sentence is One Year)
A divided panel of the Fourth Circuit Court of Appeals has held that the Maryland resisting arrest statute, CR section 9-408(b)(1), is categorically (i.e., always) a crime of violence for purposes of federal sentencing enhancement.   U.S. v. Aparicio-Soria, __ F. 3d __, No. 12-4603, 2013 U.S. App. Lexis 13660 (4th Cir. July 5, 2013).  Thus, the specific conduct the person committed and the  underlying facts are irrelevant, and anyone convicted of resisting arrest is deemed to have committed a "crime of violence."

The court said that the Maryland statute, which provides that a "person may not intentionally ... resist a lawful arrest," is not divisible - that is, it does not have separate sections or subparts with alternate methods of committing the offense. Consequently, as the Supreme Court recently reiterated in Descamps v. U.S., 133 S.Ct. 2276 (2013), courts must apply the categorical approach to determine the nature of the offense.  

The Fourth Circuit noted that in Rich v. State, 205 Md. App. 227, 44 A.3d 1063, 1077 (Md. Ct. Spec. App. 2012), the Maryland Court of Special Appeals held that "both a refusal to submit to lawful arrest and resistance by force or threat of force are necessary to commit the offense of resisting arrest in Maryland."   Citing extensively from Rich, which reviewed a number of Maryland decisions, the Fourth Circuit said it was clear that a conviction for resisting arrest in Maryland requires the use, attempted use, or threatened use of violent force against another person.  

Judge Davis dissented, writing that because the force necessary to support a conviction for resisting arrest in Maryland includes a mere offensive touching, it is not categorically a crime of violence.

*********************************************************************************
Impact for OPD clients of the Aparicio-Soria decision:  the case arose in the federal sentencing context.  However, under prior Fourth Circuit precedent, it is very likely to be applied to deportation cases.  

A petition for rehearing en banc is pending. If the decision stands, a conviction for resisting arrest with an imposed sentence (including suspended or "back-up" time) of one year or more, will be considered an aggravated felony by immigration authorities.

A non-citizen, even a permanent resident, convicted of an aggravated felony will have a very high risk of deportation, and will face mandatory ICE detention; permanent ineligibility for U.S. citizenship; and a potential 20-year federal sentence if he or she re-enters the U.S. after being deported.

Bottom line:  Resisting arrest is not an immigration-friendly plea.  It is not better than second-degree assault.  If at all possible, a sentence for a Maryland resisting arrest conviction should be 364 days or less, including suspended (backup) time.  Clients can waive time served or have more time on probation if that helps reduce the imposed sentence; the length of probation is not relevant. The sentences for two offenses can be consecutive or concurrent.  What matters is that each imposed sentence be less than one year, including suspended time. 
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